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(I'n open court.)

THE HONORABLE JUDGE FRANK: Thank you. You
may be seated. We are trying to travel with an
entourage, now. So, if you saw the group that canme in,
it shouldn't be m staken for the Muhammad Ali entourage
fromyears ago. But, we can proceed with the --
wel come, everyone to the 15th floor of the M nneapolis
Court house. We can proceed with the report.

| will just indicate, and counsel can say as
they wi sh, we discussed in chanbers: Wth respect to
item 3, which is denoted, "lssue raised in Plaintiffs
|l etter brief (Defendant's expert w tness disclosures);"
item five, "Myerburg Deposition Scope;" six, "Motion to
qguash (Clasby trial)." There were two orders entered in
the |l ast 48 hours by me, one yesterday, that addressed
t hese issues.

So, for those of you that are in the room
t hat were not in chanbers, they really weren't discussed
this nmorning. The procedure we have got set up wil
either be a ruling off the Bench |like we did at the | ast
hearing, or an order that is then turned around within
24 hours or two days as we did this week.

So, whet her counsel wants to address that to
Judge Boylan or nmyself, it's up to you. So, we can

proceed whenever you are ready.
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MR. ZI MVERMAN: Good norni ng, Your Honors.
Charl es Zi nmerman, co-lead counsel for the Plaintiffs
Steering Commttee. And we appreciate the speed in
which these responses are comng fromour letter
briefing and the matters that are on these Tuesday
cal endars every, | guess, three Tuesdays out of four
that the Court has inmplemented in regard to the new
procedure for getting quick resolution of matters.

It is really helping us to proceed with
keepi ng on schedule for the representative trials and
allowing us to not have to wait for decisions and be
ki nd of stuck in place. | just can't tell you how
hel pful it is. W don't always in all due respects
necessarily agree with every decision, but we certainly
appreciate the promptness and appreciate the mechani snms
t hat the Court has set in place. So, | just wanted to
say that.

And for the people that aren't privy to them
t hey are contained in your instructions, | think, on
April 20 -- no. Well, you sent us a letter, | believe.

THE COURT: And we did, and that is out on
the web.

MR. ZI MVERMAN: ECF, yes. And it is actually
gquite cutting edge. | haven't seen that before, done

t hat way, and | want to thank you very much for taking
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on that initiative and being willing to respond in such
qui ck tinme.

We have an agenda that has al so been posted
as kind of the "Proposed Joint Agenda for Status
Conference on April 25," and we did have a pretrial
meeting, pre-conference neeting with the Court that
concl uded about 15 m nutes ago.

Many of those itenms that the Court said have
been resolved by the orders that | just referenced, the
Amended PTO 32, and the letter fromthe Court,
believe, dated -- | believe, was it the 22nd, the Order?
| don't have it in front me.

THE COURT: In that nei ghborhood.

MR. ZI MVERMAN: I n that nei ghborhood, April
22nd. So, very soon before that, of April 24.

First off, Your Honor, we have the status of
cases filed in Federal Court and transferred into the
MDL. Normally Mr. Pratt gives that report as to the
number of cases filed, transferred and what is pending
in State Court, so | will allow M. Pratt to come
forward to provide that.

MR. PRATT: Your Honor, this is always a
heavy-lifting part for me where | have to come up with
t hese numbers.

Here is where we are with respect to the case
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numbers. There are 1,329 cases actually pending here in
the MDL in front of Your Honor. There are a total of
1,346 Federal Court cases. Obvi ously, the difference
bet ween the two is that some of them are pendi ng
transfer here.

There are currently 105 State Court cases,
most of whom percentage-wi se, are pending in State
Court here in M nnesota, consolidated before Judge Leary
in Ramsey County.

There are, because M. Zi mmerman al ways asks
me, in those cases in the MDL a total of 2,249 device
Plaintiffs, and that is in the 1,329 cases.

| thought | would also nmention this, because
it adds a little context to these nunbers. W have in
this MDL about five different broadly-stated product
lines. All of them are caught in some form or fashion
into recalls back in the summer and fall of 2005. W
have the Prizm 2, Model 1861, which is the one that was

publicized in the New York Times publications. W have

Renewal 1 and 2, separate defibrillator product |ines.
We have Renewal 3 and 4, a different defibrillator CRT
product |ine. We have AVT, which is a different
defibrillator product line, and then we have the
pacemaker products, broadly stated. So, we put them

into five different categories.
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| thought you m ght be interested in the
scatter of your MDL cases across those product |ines.
There is some inprecision that comes into play, here,
because in some respects the scatter isn't clearly
stated or alleged.

But, what we have been able to divine in a
general way is that of the cases pending here in the
MDL, about 25 percent of them are the Prizm 2, Model
1861. About 10 percent of them are the Renewal 1 and 2
product |ine cases.

Approxi mately 20 percent are Renewal 3 and 4
product line defibrillator cases. Approximately 15
percent represent the AVT product |ine defibrillator
line. And then approximtely 15 percent are captured by
t he pacemaker physician advisors.

We al so have, when you add those up, you
don't get to 100. That is because there are several
cases pendi ng before you that have not being captured in
any of those recalls. So, that gives you sone
di mensi ons of the nunmbers of the spread in a roughly
stated, somewhat inprecise way. But, | thought that
woul d be hel pful context for what we are dealing with
here, Your Honor.

THE COURT: Thank you
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MR. ZI MVERMAN: Your Honor, the next item on
t he agenda, unless there are questions about the status
of cases is the report on the representative tri al
process.

We are reporting that parties, both sides,
are moving with amazing diligence and speed to prepare
t hese cases for the trial dates that the Court has set.
And every indication, in fact every commtment is that
we will be ready for trial on the date set, and that the
process i s going smoothly.

There are issues that arise, and the issues
t hat get resolved, either to meet and confer, or by
direction of the Court. But, in terms of a general
report on the representative trial process, it is going
extremely well, it is extremely cooperative. There is a
| ot of heavy lifting going on by both sides and a
tremendous amount of process of information, and
di scovery that is taking place by the trial teans. But ,
we are here to report that it is going very smoothly and
we will be ready for trial on the date set.

MR. PRATT: Just a bit more detail on that,
Your Honor. We have al nost conpl eted, we meaning
Gui dant, the depositions of the Plaintiffs' experts. I
t hi nk we have maybe one left to go, a gentleman by the

name of Dr. Jewell, whose deposition will be taken in
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London.

The Plaintiff Steering Commttee has started
the process of deposing Guidant's experts. And | think
t hey have deposed one to this point. And | agree with
everything that M. Zimerman said. The depositions
have been handled civilly. They are proceedi ng wi thout
much -- many battles, and we are nmoving ahead, | think
toward the July 27 jury selection date.

| will also mention, Your Honor, because we
mentioned it in one of your orders, you had a fact
di scovery deadline in all five of the bell wether cases
of May 1. We tal ked about nmoving that, we have
submtted a proposal to the Plaintiff Steering Commttee
as we discussed with you this morning that we hope wil
sort of give us a rolling deadline for the preceding
bel | wet her trial Plaintiffs. | think that will be
somet hing al most certainly we will be able to work out
wi t hout much judicial discretion having to be appli ed.

MR. ZI MVERMAN: Buried within the
representative trial process are the nine notions that

have been made by the Defense. And those are set for

trial -- set for hearing on May 18th before Your Honor,
except | think we agreed in chanbers that one notion
wi Il be noved --

THE COURT: To June 8th.
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MR. Z| MVERMAN: June 8t h.

THE COURT: The same date that
Daubert hearings right now?

MR. ZI MVMERMAN: Correct. And
the |l earned intermediary notion, because t
prerequisite discovery that has to take pl

be taking place after.

is set for the

that will be
here is sonme

ace and wil |

THE COURT: Then | think we agreed this

mor ni ng, that when you are in town on the

18t h, Judge

Boylan and I will be getting together with you the |ate

afternoon, evening before to do the informal conference

we typically do at 8:00 in the morning.
MR. ZI MMERMAN: Ri ght . That i

THE COURT: We will put that,

S correct.

the fact of

t hat conference out on the web so people know what

happened to that nmeeting. Well, it is goi

| ate afternoon of the 17th, so --

ng to be that

VR. Z| MVERMAN: So, the nmotion issue that is

on everybody's radar screen, | believe, our response,

the Plaintiffs' Response to the Defense Motion is going

to be received by Your Honor and filed and served on May

2nd. As | understand we had agreed to an

addi ti onal two

days, one day beyond May 1st, where our response would

be due and filed and served on May 2nd.

Number three on the cal endar

Your Honor, is
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the issues raised in Plaintiffs' letter brief. It had
to do with the Defendant's expert disclosures under the
rules. And the Court has issued its view on that and we
understand it. And it will be abided, it will certainly
be abi ded by.

THE COURT: | think in fairness to the
parties, | will just acknow edge, and you can just say
what you wi sh, there was an exchange between the two
groups in chanmbers this morning and it | ooks to me |ike
there is probably going to be a nmeeting of the m nds on
these, at least in this categories, the 22 Gui dant
fol ks, with or without this. So --

MR. ZI MMERMAN: Yes, some offers were made in
chambers as to the clarification of that. And we are
going to nmeet on that and hopefully get it resolved so
it doesn't become an issue. And just for people who
were affected -- this sinmply has to do with what the
scope of testimony will be consistent with the expert
di scl osures, the 22 that are disclosed. It is going to
try and narrow that, the Defendants are, to the number
that is actually going to testify, as opposed to having
more open-ended di scl osure and not knowi ng the opinions
of those experts.

So, if there is no nmore discussion on that,

the next itemis a schedule for followi ng representative
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cases. | am not even sure what that means, exactly,
except | know we had a discussion that we were going to
meet and confer further with regard to that. | am

confused as to --

MR. PRATT: | think | junped the gun. I
think that involves the fact discovery deadline of May 1
that we are now in the process of discussing, so we can
resolve sonme of the deadlines that apply to, you know,
seeking trials beyond the final fifth case for trial.

| think that is a matter that we're
di scussi ng among ourselves that | believe we will be
able to reach an agreenment.

MR. ZI MMERMAN: The next issue, Your Honor,
is the Myerburg Deposition scope. And again, that was
resol ved or ordered -- the paranmeters of that were laid
out in the Court's Order. We understand it, and the
deposition will take place.

We don't know if under those rules and
gui delines, we don't know if Dr. Myerburg, who is by the
way the chairman of the |Independent Panel, as nost
people in the courtroom know, his deposition will take
pl ace. We know t he documents and the transcripts that
we are going to receive.

We understand that the Court has ordered it

to take place by May 18th, or a date nutually agreed --
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or, May 15t h. | don't believe we are going to make that
May 15th date, because Dr. MWerburg only had a very
short period of time that he could sit between now and
then, but we will find a nutually agreeable date. And
that will probably be sometime in early June.

We did discuss with the Court that because it
is an inmportant deposition, because of Dr. Merburg's
standi ng as head of the Independent Panel, and because
he was one of the treating doctors in the first
representative trial, that we want that deposition to go
smoot hly. And we ask that maybe the Court be present in
person or through live feed of the deposition
transcript. So that if any issues come up during this
i mportant deposition, the Court will be available to
respond to any objections or any concerns with regard to
scope. Because there is an interesting order that has
come out that we have to abide by with regard to scope
of that deposition. So, we think we are in good shape
for that now, Your Honors, in ternms of the paraneters
have been set, the fields have been outlined for us.

And now we are just going to get the date and do the
wor k.

MR. PRATT: | think M. Zimerman accurately

stated the situation as it now stands.

THE COURT: All right.
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MR. ZI MVERMAN: Motion to Quash with regard
to the Cl asby issue, that has been resolved. The Motion
to Quash was, | believe, denied and we are noving
forward.

The next is the Contak Renewal representative
trial process. And this is sinply the trial -- the
bel |l wet her trials or the representative trials after the
five that are in the box now. What we agreed to do is
meet and confer with regard to |aying out some
parameters for selection and teeing up of cases in the
ot her product lines that M. Pratt discussed, the
Renewal 1's and 2's, the Renewal 3's and 4's, and the
AVT's, and the pacemakers. And we are going to meet and
confer and try and come up with somet hing. If we can't,
we are going to submt it to Your Honors, and you are
going tell us how that next wave of trial will be done.

THE COURT: | thought what we could do, not
inconsi stent with what you observed with having due
regard for not getting too many distractions to the
existing trial schedule for the cases com ng up, but
also to let the people know inside of the case and maybe
more i nportantly people |ooking from afar, other
plaintiffs, into website and el sewhere, we will roll-out
a short order just requesting that the parties discuss

those i ssues about what device to move on with next, a
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general order of presentation.

| think the kind of comm tnment we made is
that no matter what is rolled out or when, we will give
cal endar priority to the cases so there won't be any
reaction by the Court here in M nnesota saying, well, we
can't get to those, even though you are ready to go. W
will get to them whenever everybody is ready to go. An,
it is apparent to us, there is going to be some
di scussi on on what device and the tim ng and some ot her
I ssues. | don't know if M. Pratt wants to be heard
additionally on that.

MR. PRATT: Well, | think as we discussed, we
are all pretty busy on the 1861 bell wether process right
now. But, | think we all agree that we ought to take a
| ook beyond that and see where we think we ought to go
with this MDL. So, your order is sinply going to
instruct us to do so.

What is the next phase, the timng of the
next phase, that | think will precipitate some early
meeti ngs and perhaps a resolution to those Kkinds of
I Ssues.

THE COURT: Al'l right.

MR. ZI MMERMAN: The last item Your Honor, is
as you referenced, the next status conference. There

actually isn't going to be a formal status conference,
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it is going to be an informal status conference |iKke
what we had in chanmbers before the formal status
conference that we had today.

This is going to take place May 17th at 5:00
p.m. And the reason we are doing it is because there
are some other scheduling conflicts that everyone has.
And the next day, May 18th, we are going to have this
omi bus notion hearing before Your Honors.

So, we agreed to meet and di scuss how t hat
omi bus moti on hearing was going to take place the next
day on the 18th so we could set the road map there and
then do any status issues that we have at the sane time
informally.

So, there won't be a formal status conference
in May, it will be informal, dovetailed into the

preparation for the May 18th omi bus nmotion hearing.

Wth that, Your Honor, | don't have anything
further. | don't know if M. Pratt has anything
further.

MR. PRATT: No, | think that pretty well

covers all of the agenda items that we discussed. On
the formal agenda, | think it resolves and summari zes
all of the discussions we had in the informal
conference.

| will echo what M. Zi mmerman said, which




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

20

is, we do appreciate some of the quick attention to th

out standi ng moti ons and i ssues that have been raised i
the course of this.
| think we will continue that process. W

will still probably have to file some notions to deal
with the real substantive issues, but in the main, the
little ones, | think, will be taken care of w thout nu
flare and fight being done. Thank you, Your Honor.

THE COURT: Can you approach the bench, th
two of you?

MR. ZI MVERMAN: Which way do you approach

(Di scussion off the record.)

THE HONORABLE MAGI STRATE JUDGE BOYLAN:
Anyone else in the courtroom want to bring anything to
our attention?

THE COURT: M. Zimrer man, anything else t
probably thought there was sonme issue about decorumin
the -- so, anything else on behalf of the Plaintiffs?

MR. ZI MVERMAN: No, Your Honor. | woul d |j
instruct the students it gets tougher from here. That
was a softball you got. Next time it gets a little
t ougher.

THE COURT: Anything further on behalf of
Def endant s?

MR. PRATT: | worried a little bit. These

e

n

ch

e

it?

hey

ust

the
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aspiring young |lawyers are watching us do our thing in
here and they are saying to themselves, that wasn't too
hard. Are these guys getting paid for this? Sonmetimes
it gets a little harder than this.

MR. ZI MVMERMAN: Well, you are. Sometimes you
don't get paid for it, either

MR. PRATT: That is all we have.

THE COURT: We are adjourned. Thank you very
much.

(Adj our nment .)

Certified by:

Jeanne M. Anderson, RMR-RPR
Official Court Reporter




